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DECEMBER 10, 1842. 





TO OUR READERS. 


In consequence of the many typographical 
errors which have appeared im our recent 
numbers, we have been compelled to place our 
work in fresh hands; the arrangements neces- 
sarily attendant thereon, prevented us from 
issuing our number for Saturday last. We 
however, feel great pleasure in announcing to 
our subscribers, that we have entered into 
such an engagement with our present printer, 
as will in future secure its punctual delivery. 
We may add that our work will now be got 
up in a manner unsurpassed by any publica- 
tion of the day for typographical accuracy, 
and neatness. 





USES AND TRUSTS. 


THE REVISED STATUTES. 


By the Revised Statutes, vol. 1, p. 227, 
article 2d, § 45, “‘Uses and Trusts, ex- 
cept as authorized and modified in this 
article, are abolished, and even estate and 
interest in lands, shall be deemed a legal 
right cognizable as such in the courts of 
law, except when otherwise provided in 
this chapter.” 

§ 46. Every estate which is now held as 
an use, executed under any former statute 
of this State, is confirmed as a legal estate. 

§ 47. Every person who, by virtue of 
any grant, assignment or devise, now is, or 
hereafter shall be, entitled to the actual pos- 
session of lands, and the receipt of the 
rents and profits thereof, in law or in equity, 
shall be deemed to have a legal estate there- 
in, of the same quality and duration, and 
subject to the same conditions as his bene- 
ficial interest. 

§ 48. The last preceding section shall 
not divest the estate of any trustees in any 
existing trust, where the title of such trus- 
tees is not merely nominal, but is connected 
with some power of actual disposition or 
management in relation to the lands which 
are the subject of the trust. 

§ 49. Every disposition of lands, whe- 
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ther by deed or devise hereafter made, 
shall be directly to the person in whom the 
right to the possession and profits shall be 
intended to be invested, and not to any 
other, to the use of or in trust for such 
person, and if made to one or more per- 
sons, to the use of or in trust for another, no 
estate or interest, legal or equitable, shall 
vest in the trustee. 

§ 50. The preceding sections in this 
article shall not extend to trusts arising or 
resulting by implication of law, nor be 
construed to prevent or affect the creation 
of such express trusts as are hereinafter 
authorized and defined. 

§ 51. Where a grant for a valuable con- 
sideration shall be made to one person, and 
the consideration therefor shall be paid by 
another, no use or trust shall result in favor 
of the person by whom such payment shall 
be made, but the title shall vest in the per- 
son named as the alienee in such convey- 
ance, subject only to the provisions of the 
next section. 

§ 52. Every such conveyance shall be 
presumed fraudulent, as against the credi- 
tors at that time, of the person paying the 
consideration, and where a fraudulent in- 
tent is not disproved, a trust shall result in 
favor of such creditors to the extent that 
may be necessary to satisfy their just de- 
mands. 

§ 53. The provisions of the preceding 
fifty-first section, shall not extend to cases 
where the aljienee named in the convey- 
ance, shall have taken the same as an abso- 
lute conveyance, in his own name, without 
the consent or knowledge of the person 
paying the consideration, or where such 
alienee, in violation of some trust, sbail 
have purchased the lands so conveyed, with 
moneys belonging to another person. 

§ 54. No implied or resulting trust shall 
be alleged or established to defeat or pre- 
judice the title of a purchaser for a valua- 
ble consideration, and without notice of 
such trust. 

§ 55. Express trusts may be created for 
any or either of the following purposes : 
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1. Tosell lands for the benefit of creditors. 

2. To sell, mortgage or lease lands, for 
the benefit of the legatees, or for the pur- 
pose of satisfying any charge thereon. 

3. To receive the rents and profits of 
lands, and apply them to the use of any 
person during the life of such person, or 
for any shorter term, subject to the rules 
prescribed in the first article of this title. 

4. To receive the rents and profits of 
lands, and to accumulate the same for the 
purpose and within the limits prescribed in 
the first article of this title. 

§ 56. A devise of lands to executors or 
other trustees, to be sold or mortgaged 
where the trustees are not als empowered 
tu receive the rents and profits, shall vest 
no estate in the trustees; but the trust 
shall be valid as a power, and the lands 
shall descend to the heirs, or pass to the 
devisees of the testator, subject to the exe- 
cution of the power. 

§ 57. Where a trust is created to receive 
the rents and profits of lands, and no valid 
directions for the accumulation is given, 
the surplus of such rents and profits, be- 
yond the sum that may be necessary for 
the education and support of the person 
for whose benefit the trust is created, shall 
be liable in equity to the claims of the 
creditors of such person, in the same man- 
ner as other personal property which can- 
not be reached by an execution at law. 

§ 58. Where an express trust shall be 
created, for any purpose not enumerated 
in the preceding sections, no estate shall 
vest in the trustees, but the trust of direct- 
ing or authorizing the performance of any 
act, which may be lawfully performed un- 
der a power, shall be valid as a power in 
trust, subject to the provisions in relation 
to such powers, contained in the third ar- 
ticle of this title. 

§ 59. In every case, where the trust 
shall be valid as a power, the lands, to 
which the trust relates, shall remain in, or 
descend to, the persons otherwise entitled, 
subject to the execution of the trust as a 
power. 

§ 60. Every express trust, valid as such 
in its creation, except as herein otherwise 
provided, shall vest the whole estate in the 
trustees, in Jaw and in equity, subject only 
to the execution of the trust. The persons, 
for whose benefit the trust is created, shall 
take no estate or interest in the lands, but 
may enforce the performance of the trust 
in equity. 
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§ 61. The preceding section shall not 
prevent any person creating a trust from 
declaring to whom the lands, to which the 
trust relates, shall belong in the event of a 
failure, or termination of the trust; nor 
shall it prevent him from granting or de- 
vising such lands, subject to the execution 
of the trust. Every such grantee or devisee 
shall have a legal estate in the lands, as 
against all persons except the trustees, and 
those lawfully claiming under them. 

§ 62. Where an express trust is created, 
every estate and interest, not embraced in 
the trust, and not otherwise disposed of, 
shall remain in, or revert to, the person 
creating the trust, or his heirs, as a legal 
estate. 

§ 63. No person beneficially interested 
in a trust, for the receipt of the rents and 
profits of lands, can assign, or in any man- 
ner dispose of, such interest ; but the rights 
and interest of every person for whose be- 
nefit a trust for the payment of a sum in 
gross is created, are assignable. 

§ 64. Where an express trust is created, 
but is not contained or declared in the 
conveyance to the trustees, such convey- 
ance shall be deemed absolute, as against 
the subsequent creditors of the trustees, 
not having notice of the trust, and against 
purchasers from such trustees without no- 
tice, and for a valuable consideration. 

§ 65. Where the trust shall be expressed 
in the instrument creating the estate, every 
sale, conveyance, or other act of the trus- 
tees in contravention of the trust, shall be 
absolutely void. 

§ 66. No person who shall, actually and 
in good faith, pay a sum of money to a 
trustee, which the trustee, as such, is au- 
thorized to receive, shall be responsible for 
the proper application of such money, ac- 
cording to the trust; nor shall any right or 
title, derived by him from such trustee, in 
consideration of such payment, be im- 
peached or called in question, in conse- 
quence of any misapplication by the trustee 
of the moneys paid. 

§ 67. When the purposes, for which an 
express trust shall have been created, shall 
have ceased, the estate of the trustees shall 
also cease. 

§ 68. Upon the death of the surviving 
trustee of an express trust, the trust shail 
not descend to his heirs, nor pass to his 
personal representatives ; but the trust, if 
then unexecuted, shall vest in the court of 
chancery, with all the powers and duties 
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of the original trustee, and shall be 
executed by some person appointed for 
that purpose under the direction of the 
court. 

§ 69. Upon the petition of any trustee, 
the court of chancery may accept his re- 
signation, and discharge him from the 
trust, under such regulations as shall be 
established by the court for that purpose, 
and upon such terms as the rights and in- 
terest of the persons, interested in the exe- 
cution of the trust, may require. 

§ 70. Upon the petition or bill of any 
person interested in the execution of a 
trust, and under such regulations as shall 
for that purpose be established, the court 
of chancery may remove any trustee, who 
shall have violated or threaten to violate 
his trust, or who shall be insolvent, or 
whose insolvency shall be apprehended, or 
who, for any other cause, shall be deemed 
an unsuitable person to execute the trust. 

§ 71. The chancellor shall have full 
power to appoint a new trustee in place of 
a trustee resigned or removed ; and when, 
in consequence of such resignation or re- 
moval, there shall be no acting trustee, the 
court in its discretion may appoint new 
trustees, or cause the trust to be executed 
by one of its officers under its direction. 

§ 72. The three last sections shall extend 
only to cases of express trusts. 





IN BANKRUPTCY. 


U.S. District Court for the Southern District 
of New-York. 





Berore Tue Hon. S. R. Betts. 


Ex parte Tue Generat ASSIGNEE, in re 
Asner S. Ety. 


A bankrupt was possessed of one-half of a vault held 
by him by virtue of a certificate from the New-York 
Marble Cemetery Company. By the 2d section of 
the State Statute, passed 26th April, 1842, incorpo- 
rating the Company, it is enacted, “‘ That the said 
Cemetery shall and may at all times hereafter be used 
and appropriated for the interment of the dead, and 
for no oiher use or purpose whatever. The said 
vaults shall be deemed persunal property, and shall 
not in case where not more than one of them is 
owned by the same person or persons, be liable to 
taxation or sale on execution, or to be inventoried as 
assets applicable to the payment of debts.” Held, 
that the act of the State sanctioned the dedic ition 
of a corporate franchise to a pious use: that the 
bankrupt’s interest in the vault could not be reached 
by cre'litors, and therefore, that it did not pass to the 
general assignee. 


This was a case submitted to the court on 
the report of the assignee, the circum- 


stances of which appear in his Honor’s ad- 
judication, - 








Betts, J.—The general assignee files his 
report stating that the bankrupt refuses to 
deliver up tothe assignee a certificate of title 
to one-half a burying vault owned by him. 
The bankrupt on schedule B, describes his 
interest in this vault as follows : 

“The undivided one-half part of vault 
No. 72, in the New-York City Marble 
Cemetery, an incorporated institution by 
law, under a certificate in my possession 
dated the first day of January, 1835, to 
John and Abner 8. Ely, under the seal of 
the said corporation, signed, &c. for the 
consideration of $250, one-half of which 
was paid by me, and the other by said John 
Ely. Some of the relations of the peti- 
tioner are buried in said vault.” 

The assignee moves the court for an 
order that the petitioner deliver up that 
evidence of his title to the property. 

The motion is opposed on the part of 
the bankrupt. 

The legislature of the state of New- 
York, by an act passed April 26, 1832, 
granted the incorporation referred to. 

The first section declares, “that the 
owners and proprietors of vaults in that 
cemetery shall be a body corporate and 
politic, &c. &c.” 

The second section is, “that the said 
cemetery shall and may at all times hereaf- 
ter be used and appropriated for the inter- 
ment of the dead, and for no other use or 
purpose whatever. The said vaults shall 
be deemed personal property, and shall not, 
in case where not more than one of them 
is owned by the same person or persons, 
be liabie to taxation or sale on execution, 
or to be inventoried as assets applicable to 
the payment of debts, but every such vault 
may be bequeathed by last will and testa- 
ment; and in case of intestacy, shall be- 
long to the next of kin of the deceased,” &c. 

The residue of the section has no bear- 
ing upon the question before the court. 

The third section of the bankrupt act, 
vests in the assignee “all the property and 
rights of property of every name and _na- 
ture,” and whether real, personal or mixed 
“of the bankrupt,” aud such broad assign- 
ment of the estate, it is supposed overrides 
all limitations or privileges created by the 
local law which may he connected with 
the enjoyment of property. 

That point however is not, in my opinion, 
necessarily raised in this case. If it be 
conceded that a fixed legal or equitable in- 
terest of a bankrupt in any species of pro- 
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perty must pass to his assignee, by force 
of the act of congress, notwithstanding 
any immunity or qualification attached to 
the ownership or use of such property, by 
a state law, still that rule would be re- 
stricted to particulars which are valuable 
in themselves, and the right to which may 
be communicated or assigned to others. 

It may well be that the bankrupt law 
operates over and beyond state laws of ex- 
emption or personal privilege, so that pro- 
perty not liable to assessment, execution 
or distress within a state, may vest in the 
assignee of a bankrupt, but that is because 
there is an interest or estate of the bank- 
rupt not created or produced by the state 
law, but having its existence by common 
right, and under the general rules of pro- 
perty. 

As, for instance, a state law declaring 
that any part of a man’s real estate which 
he shall set apart and appropriate for a 
burial place for his own family or relatives, 
shall be held exempt from execution, or 
clear from his creditors for ever thereafter, 
might not secure it to a bankrupt against 
his assignee, or impede the application of 
the law of congress, because both laws 
operating upon a right and interest exist- 
ing independent of either, the state law 
should not control the action of the United 
States statute over the subjects 

lt appears to me a clear distinction lies 
in respect to interests or rights created and 
conferred by express law ; and that in such 
case the inéerest is nothing more than such 
law generates or declares. If there may 
be embarrassment in framing a general 
rule explicit enough to mark with clear- 
ness those classes of interests which are 
properly of this dependant and imperfect 
character, yet there can be little or none in 
determining that the one now under con- 
sideration is of that quality. 

The act of the state sanctions the dedi- 
cation of a corporate franchise to a pious 
and touching use, and applies to it the de- 
nomination of “ personal property,” but in 
imparting existence to this franchise, the 
law withheld from it those attributes essen- 
tial to characterize it “ property.” It can 
only be enjoyed for the interment of the 
dead ; it cannot be reached by private 
creditors nor for public dues. 

It is then no more than a license to the 
petitioner to hold personally the pe 
of sepulchre for his friends, and to be- 
queath such privilege on his own decease, 
and if he fails making a will, to have it 





still continued to his family, in a single 
vault ; and as the language and spirit of the 
statute giving existence to this right, denote 
beyond all doubt the purpose to be to 
separate this acquisition from the estate or 
property of the holder, or to regard it as 
dedicated to a humane and pious purpose, 
one which public sentiment ae policy 
harmonizing with every feeling of private 
sympathy, sustain and consecrate. 

I shall therefore decide, that the interest 
of the bankrupt in this vault does not pass 
to the assignee, and the motion to deliver 
over the evidence of title is accordingly 
denied. 





U. 8, Circuit Court, Connecticut. 


Ez parte Rurus Hoyt in the Matter of the 
Petition of Davipy Wakeman, @ petition- 
ing Creditor. 


A party engaged in a business which necessarily re- 
quires the purchase of articles for the purpose of 
carrying it on, is subject to an adverse decree in 
bankruptey as a “person using the trade of mer- 
chandize.” 

A voluntary preference is an act of bankruptcy, though 
there be no evidence that, at the time of the execu- 
tion thereof, it was made in contemplation of bank- 
ruptcy.* 


Tis was an application by David 
Wakeman for a decree in bankruptcy 
against Rufus Hoyt. 

It appeared that Hoyt was a manufac- 
turer and vender of sleighs, carriages, and 
other vehicles; that on the 15th June, 
1842, being embarrassed and pressed for 
security by the petitioning creditor, he 
executed certain mortgages and an assign- 
ment of all his property, estate and effects 
to certain family connexions, securing to 
them a preference over the general credi- 
tors. It did not appear in evidence that, 
at the time the conveyances were executed, 
that Hoyt had any intention of applying 
for the benefit of the Bankrupt Act. 

The application was resisted on two 

rounds, viz: 

1. That Hoyt was not “a merchant,” or 
a person “ using the trade of merchandize,” 
nor “ a retailer of merchandise.” 

2. That the assignments, though made 
with intent to prefer particular creditors, 





* See Judge Conkling’s opinion in Ex parte Tower 
as to voluntary conveyance, ante, p. 8. See, also, case 
of Galbraith, Cromwell & Cu., ante, p. 5. See, also, 
Ex parte creditor of W.Eeles as to trading, ante, p. 84. 
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were not fraudulent, and did not amount to 
acts of bankruptcy. 

The case came before the District Court, 
and was ably argued before Mr. Justice 
Judson, and was referred to the Circuit 
Court for its opinion. 

Baldwin, for the petitioner. 

Ingersoll, for the bankrupt. 

Cur. ad. vult. 

Tuomeson, J.—The first question pre- 
sented for the opinion of the court is, 
whether this party is a trader or dealer in 
merchandize, within the meaning of the 
Act of Congress. We think the meaning 
to be attached to the words used is, that 
where the party is engaged in a kind of 
business that necessarily requires the pur- 
chaser of articles for the purpose of car- 
rying on that business, he is a person 
‘using the trade of merchandise” within 
the intention of the Act. The great object 
is, to provide for cases where credit is re- 
quired. The case of a handicraftsman, 
whose business is confined to the produce 
of his own labor merely, is different. The 
words of the act are, ‘‘a merchant, or 
using the trade of merchandise.” If a 
person is engaged in a business requiring 
the purchase of articles to be sold again, 
either in the same, or in an improved state, 
he must be regarded as “using the trade 
of merchandise.” This person was a car- 
riage-maker, carrying on an extensive 
business, in the manufacture and sale of 
carriages. These may be fairly considered 
as merchandise; and in the transaction 
of his business it was necessary for him 
to contract debts, and use credit, When 
a person sells the mere produce of his own 
labor, he is only a seller. His business re- 
quires no purchases, and he has no occa- 
sion for credit. But Mr. Hoyt, in the 
transaction of his business, was necessari- 
ly both a buyer and seller. We think, 
therefore, that he is liable to a decree of 
bankruptcy, if his conduct has been such 
as to subject him to it. 

The next question is, whether he has 
committed an act of bankruptcy ? In order 
to be so declared, he must be in one of the 
five predicaments specified in the act of 
congress. These are either; (1.) depart- 
ing from the state, &c., with intent to de- 
fraud his creditors; (2.) concealing himself 
to avoid being arrested ; (3.) willingly or 
fraudulently he eee | himself to be ar- 
rested, or his goods and chattels, lands, &c., 
to be attached or taken in execution; 





(4.) removing or concealing his goods, &c., 
to prevent their being levied upon; or, 
(5.) making any fraudulent conveyance, as- 
signment, sale, gift, or other transfer of his 
lands, tenements, goods, or chattels, cre- 
dits or evidences of debt.” 

In the case of an attachment, in which 
the debtor willingly aids, it is not necessa- 
ry that it should be fraudulent, in order to 
render it an act of bankruptcy. “ Will- 
ingly o7 fraudulently” is the language of 
the act. The debt secured by the attach- 
ment or execution may be bona fide and 
justly due. Nevertheless, if the debtor 
being a merchant, &c., willingly procures 
himself to be attached, or his property to 
be taken in execution, it is an act of bank- 
ruptcy. What is there in such a transac- 
tion that partakes of fraud? Nothing, if 
it is an honest debt. All that the debtor 
does is to procure the’ execution to be le- 
vied on his goods, &c. Why is this an act 
of bankruptcy? It can be for this reason 
only, that he thereby does an act contrary 
to the policy of the bankrupt law. That 
policy is, in cases of hopeless insolvency, 
to cause an equal distribution of the 
trader’s effects. It is on no other princi- 
ple that it is made an act of bankruptcy, 
for a trader to aid a creditor in securing his 
debt, by attachment or execution. He 
gives thereby a preference to the creditor 
whonmr he so assists, over his general credi- 
tors. Then, if that be so, how does it dif- 
fer from the act of bankruptcy last speci- 
fied, in making a “ fraudulent conveyance, 
assignment, &c.?’’ Does the word “‘fraudu- 
lent” there used, necessarily import moral 
turpitude? or may it be satisfied with a 
fraud in law, counteracting the policy of 
this act, and preventing a general distri- 
bution of his‘property among the creditors 
of the bankrupt, by applying it exclusive- 
ly to the benefit of such of them as he may 
choose to prefer? Whether such prefer- 
ence is given to a single creditor, or to two 
or more, is wholly immaterial. It equally 
counteracts the policy of the law. 

If we look to the second section, it ap- 

ears to me, that it serves to explain what 
shall be deemed the kind of fraud which 
may render a conveyance fraudulent with- 
in the meaning of the first section. ‘ All 
future payments, securities, conveyances, 
or transfer of property, or agreements 
made or given by any bankrupt, in contem- 
plation of bankruptcy, and for the purpose 
of giving any creditor, endorser, surety, or 
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other person, any preference or priority 
over the general creditors of such bank- 
rupt, &c., shall be deemed utterly void and 
a fraud upon this act,” From the argu- 
ment as to the meaning of the word “ bank- 
tupt,” a little doubt was at first created in 
my mind, whether this applied to involun- 
tary bankrupts at all. But I do not think 
the word “ bankrupt,” as there used, can 
be confined to a person who has been de- 
clared a bankrupt. It means the same as 
if the word “ person” had been used in- 
stead of “ bankrupt,” so that it would read 
“all future payments, securities, &c., made 
by any [person] in contemplation of bank- 
ruptcy, and for the purpose of giving any 
creditor, &c., any preference, &c. The 
preference is made by a person in contem- 
plation of bankruptcy, and not by a dank- 
rupt after he has been declared such. And 
all such conveyances are declared to be 
“ utterly void, and a fraud upon this act.” 
This must refer to the acts before specified 
as acts of bankruptcy.” Why is giving a 
preference to be considered a fraud on this 
act? Because the act contemplates~an 
equal distribution. It 1s a fraud because it 
counteracts the policy of the law. Though 
it may not be fraudulent in a moral point 
of view, it must be fraudulent if it contra- 
venes the policy of the law. So when the 
trader procures the levy of an execution 
on his property, it is favoring one creditor 
over the others. This would not be a 
fraud, if it were not for the bankrupt law. 
It is precisely as honest an act for the 
debtor to procure an attachment or exe- 
cution, to be levied on his property by a 
creditor, as it is to secure to him a prefe- 
rence by means of a conveyance. It is 
fraudulent only because it counteracts the 
policy of the law; and this is equally true 
in the one case as in the other. I am, 
therefore, in this view of the case, of opi- 
nion, that a conveyance or assignment by 
a trader of all his property, to secure a 
preference to particular creditors, is, per se, 
a fraud upon the act of congress and an 
act of bankruptcy. When a part only of 
a trader’s property bas been paid or se- 
cured to a creditor, whether or not it shall 
be deemed an act of bankruptcy, will de- 
pend on the motive with which such pay- 
ment or security was made, and the cir- 
cumstances attending the transaction. 

The circuit court therefore, advise that 
under the circumstances of this case, Ru- 
fus Hoyt has committed actsof bankruptcy, 








and ought to be declared a bankrupt by 
the district court. 











IN CHANCERY. 








Before the Hon. Murray Horrman, As- 
sistant V. C. 


Joun Cuarruaup v. Exiza CuHarrvaup 
and Evizaseta Witiiams.— Original 
Bill, Eviza Cuarrvuavp vy. Joun Cuar- 
RuAUD.— Bill in the nature of a Cross- Bill. 
Nov. 11,13, 19, 1841. 


A Decree for a divorce a vinculo matrimonii for the 
adultery of the wife annuls every provision made for 
a wife in marriage articles, or a marriage settlement 
in the nature of jointure or otherwise, as well as any 
provision in articles executed upon a separation; 
but where the husband enters into articles for sepa- 
ration with a knowledge of the wife’s having com- 
mitted adultery, and after a decree for a divorce has 
been obtained, continues for nearly three years to 
pay an annuity to her pursuant to the terms stipula- 
ted by the articles of separation, and afterwards 
enters into a new agreement with her, extinguish- 
ing or redeeming such annuity, and stipulates by 
bond and mortgage to pay a certain sum by instal- 
ments in lieu Senet the wife can foreclose such 
mortgage ’ ; 

The wife having again married, and thereby subjected 
herself to an indictment, does not prevent her exer- 
cising her remedies in a Court of Equity. 


In this case a bill was filed by John 
Charruaud against Eliza Charruaud and 
Elizabeth Williams, to set aside a certain 
mortgage given by the plaintiff to the de- 
fendant, by virtue of certain articles of 
agreement for a separation entered into 
between him and the plaintiff, Eliza 
Charruaud. Also a bill in the nature of a 
cross-bill, by the said Eliza Charruaud 
against John Charruaud, to foreclose the 
mortgage in question. A great mass of 
evidence was gone into, but itis unnecessary 
to set forth any part of it; the facts of the 
case sufficiently appear in his Honor’s 
judgment. 

The case was very ably argued at the bar. 

Graham, D.,for the complainant in the 
first suit, and the defendant in the second. 

Robertson, for Eliza Charruaud. 

Weare unwilling to abridge his Honor’s 
judgment. 

Tue Assistant Vice CHANCELLOR.— 
Very little of the enormous mass of testi- 
mony taken in this cause, has any thing to 
do with the points upon which I think it 
must be decided. I consider the cumula- 
tive evidence as to Eliza Charruaud’s guilt, 
immaterial. The testimony relating to his 
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guilt either prior or subsequent to the di- 
vorce, is equally irrevelant; and evidence 
tending to show her innocence by repelling 
that on which the decree was founded or 
otherwise is shut out by that decree. As 
to the evidence that he was guilty of adul- 
tery, I think that it is to be excluded on ano- 
ther ground. The only mode in which 
the facts of his adultery before the divorce 
is put in issue, is by a charge in her an- 
swer, that he could not have obtained the 
decree not merely by reason of her inno- 
cence, but also of his own infidelity to his 
marriage vows. This I apprehend is 
wholly insufficient to justify testimony 
under it. Moor v. Moor, (1 Atkyns, 276.) 

The case involves three points of con- 
siderable moment. 

1. The first important question is,— 
Whether the divorce on the ground of 
adultery did not vacate the articles of 
separation. ‘That decree was made the 
of June, 1828, and the articles exe- 
cuted the 29th of March, 1827. Prior to 
the Revised Statutes, a decree for a divorce 
for the adultery of the wife, barred her 
right of divorce by virtue of the statute of 
1813. (1 R.L.) This was adopted from 
the English statute of Westminster, 2 cap. 
34, the dower not being barred at common 
law. 

But it has been repeatedly decided that 
a provision made for a wife by marriage 
articles, or her jointure, was not annulled 
by her subsequent adultery: indeed that 
this court would enforce the articles, not- 
withstanding the crime. 

In Blount v. Winter, and Winter v. Blount, 
(3 Coxe’s Peere Wmuns. 276, n. 2, 1781.) 
The original bill was filed by trustees in 
marriage articles, and the children of the 
marriage, against the husband and wife, 
and the cross-bill was filed against the wife 
and children. The original bill prayed a 
performance of the articles, and the hus- 
band by his cross-bill and by his answer to 
the original bill, resisted the performance 
so far as the articles made a provision for 
the wife, alleging and proving in the cross 
cause, that she lived separate from him in 
adultery. The court was of opinion that 
this was not areason for non-performance 
of the articles as to the wife, and made a 
decree accordingly in the original cause, 
and dismissed the cross-bill without costs. 

In Sydney v. Sydney, (3 P. Wms. 264,) 
the bill was for a specific performance of 
marriage articles. The answer set forth that 








the wife had withdrawn herself from her 
husband, had lived separately and very 
much misbehaved herself. The proof was 
very strong of criminal conversation on 
her part; but there was some evidence of 
guilt also on his part, so that she could have 
recriminated. The Master of the Rolls 
decreed a performnnce of the articles. On 
appeal, the Lord Chancellor held that the 
question of her adultery was not properly 
put in issue, the averment not amounting 
even to a charge of adultery. That the 
recrimination appearing in the proofs did 
not affect the case. That the evidence as 
to the guilt of the wife, might satisfy any 
third person, but the same not being put in 
issue he could not judge of it. He ex- 
pressed the opinion that articles to settle 
the jointure, were in this court, like a set- 
tled jointure, and that was not forfeited by 
adultery. In Legrave v. Legrave, (13 
Vesey, 441,) the two cases above cited 
were recognized as law. In Jee v. Thur- 
low, (2 Barn. & Cress. 547,) in an action of 
debt by a trustee against a husband, upon 
articles executed on a separation, the de- 
fence was a decree in the ecclesiastical 
court for a divorce, a mensa et thoro, on the 
ground of adultery. The plea was held 
insufficient. It was admitted, (says Bayley, 
Justice,) that a plea of the fact of adultery 
would be unavailing ; neither is a decree 
of the spiritual court an answer, for it pro- 
ceeds upon evidence which in this court 
would not be satisfactory. We cannot 
therefore even act upon the supposition 
that adultery has been committed. 

So in Buchanan v. Buchanan, (1 Ball & 
Beatty, 206,) Lord Manners held him- 
self bound by these decisions, but express- 
ed his dissent from the principle upon 
which they proceeded. See also Field v. 
Sennes, (1 New Rep. 121.) 

The Revised Statutes take away the wife’s 
dower upon a divorce being pronounced 
for her adultery, as also any jointure or pe- 
cuniary provision in lieu of dower. (1 R. 
S. 733, § 8. 15.) Another section also 
deprives her of any distributive share in 
his personal estate. (2 R.S. 146, § 48.) The 
Revisers sought to introduce into the law 
provisions making adultery alone, without a 
sentence of divorce, a ground of forfeiture 
under certain modifications. Their pro- 
position was however rejected. (Notes 
Reviser, vol. 3, p. 597.) 

It must be admitted that the decisions 
cited, overrule the case of More v Scarbo- 
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rough, 2 Eq. Ab. 156, in which the court 
say that the receipt of pin money would be 
restrained after a wife’s adultery, as it was 
never meant that pin money should be ap- 
‘plied to the support of vice. They also 
overrule the strong expression of Lord 
Hardwicke, to a similar effect in Moor v. 
Moor. (1 Atk. 276.) 

But it is obvious that a divorce under 
the law of our state, both as it existed in 
1828 and at present, raises a very different 
question. hen that divorce is on the 
ground of adultery, the marriage contract 
is annulled and terminated. 

When it was held, in Powell v. Weeks, 
(Noys’ Reports, 108,) that a divorce for 
adultery in the ecclesiastical court was 
no bar of dower, it was upon the ground 
that the decree did not dissolve the mar- 
riage contract, it was not a divorce a vin- 
culo matrimonii. See, also, Godbolt, 145, 
and 2 Inst. 435. 

But it was the settled doctrine of the 
common law, that where the marriage was 
dissolved as by reason of consanguinity, 
precontract, &c., the dower right fell wdz 
nullum matrimonium ibi nulla dos. This 
was to be understood where the divorce 
was a vinculo, not a mensa et thoro only. 
(Coke Litt. 32 a, n.; 2id. 33b.) It was 
essential to dowers that the marriage 
should exist at the husband’s death. 

Under the statute of Westminster 2, 
the consequence of an elopement was not 
only a forfeiture of dower, but of a right 
to use the husband’s credit even for neces- 
saries. (1 Ld. Ray. 444. 1 Salkeld, 116. 
See, also, Coggswell v. Tibbetts, 3 N. Hamp. 
Rep. 41. 

So, if sentence was not pronounced for a 
dissolution when the husband died, dower 
would be allowed although the cause had 
been fully proven. The ecclesiastical court 
would not pronounce a sentence after the 
husband’s death, aud the courts of law 


could only recognise a dissolution after | 


sentence. (Coke Litt. 33 b.) 

Thus the principle is to be found in 
the common law, that where there was 
no marriage subsisting at the death of the 
husband, there could be no dower. The 
decree of dissolution for adultery was a 
decree of separation only, and could not, 
therefore, work the forfeiture, for the 
marriage at the death of the husband was 
still in force. 

This important rule of the law will 
then determine that in our state a decree 
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of divorce a vinculo would, independent] 
of the statute, (1 R. L., 1813, 199, § 8)) 
have barred a claim of dower. And this, 
in my opinion, goes very far to destroy 
any claim for a provision made in lieu of 
dower, a jointure, articles providing a sup- 
port upon separation, or any claim what- 
ever arising from, or supported by the mar- 
riage relation. 

It is true that the statute of 1813, as 
well as the Revised Statutes, not only pro- 
vide for a forfeiture of dower on a convic- 
tion of adultery, but also of the distribu- 
tive share of personal estate ; and in Ste- 
gall v. Stegall, (2 Brocken. Rep. 260,) 
Chief Justice Marshall decreed, that under 
a statute of Virginia, similar to that of 
Westminster 2, a wife was barred of 
dower by living with an adulterer, but not 
deprived of her right to a distributive 
share of the personal estate of her hus- 
band. There had not been a decree for a 
divorce. 

But if aright to dower falls because of 
the dissolution of the marriage, by a prin- 
ciple of the common law, not merely by 
virtue of the statute, I cannot see the 
slightest ground for supporting any pro- 
vision which is the substitute of the dower 
right. Articles of separation recognize 
the continued liability of the husband to 
support the wife, and thus provide for ful- 
filling it. This obligation is at an end upon 
a divorce. 

Again, upon the nice question as to sup- 
porting articles of separation in this court, 
the covenant of a trustee to indemnify the 
husband frum the wife’s debts, has been 
always a material circumstance. (Jee v. 
Thurlow, 2 Barn. & Cress. 547. Worrall v. 
Jacob, 3 Mer. 265. Compton v. Colinson, 
2 Brown C. Rep. 377.) Without entering 
at large upon that subject, it seems to be 
the result in England, that, as against cre- 
ditors, such a stipulation is essential. It is 
yet doubtful whether without it, and be- 
tween the parties, the articles will be en- 
forced except where the wife has had such 
ground for a separation as would have justi- 
fied an application to the ecclesiastical court. 
See Elworthv. Bird, (1Sim. & Stu. 372.) Mr. 
Jacobs’ note to Roper’s husband and wife, 
vol. 2, p. 293. In the late case of Clough 
v. Lambert, (10 Simon’s Rep. 176,) a sepa- 
ration deed recited that unhappy diffe- 
rences existed between the husband and 
wife, in consequence of which they had 
agreed to live separate. The husband co- 
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venanted to pay an annuity to a trustee for 
the wife, but there was no covenant by the 
trustee to indemnify him against her debts. 
It was held on demurrer that the covenant 
might be enforced against the husband’s 
executors ; that it might be presumed the 
circumstances alluded to in the recital, 
would have justified a devorce a mensa et 
thoro ; but that the covenant, being volun- 
tary, could not be enforced against the 
husband’s creditors. 

It is, indeed, to be noticed that the vice- 
chancellor speaks of the circumstances as 
justifying an application by the wife to the 
ecclesiastical court, contemplating, there- 
fore, the guilt of the husband, not her own. 
See, also, Carson v. Murray, 3 Paige, 500. 
Rogers v. Rogers, 4 Paige, 516. 

But let it be conceded that Guth v. 
Guth, (3 Br. C. R. 614,) is mistaken law. 
By that case, the agreement to live sepa- 
rately contained in the husband’s deed 
with his wife alone, without any trustee 
binds him to pay her the maintenance 
agreed upon. ‘The instrument was to be 
void upon her contracting debts without 
his assent, which he should be compelled 
to pay. The whole principle of this and 
similar cases is, after all, the duty of the 
husband to support his wife; a duty not 
discharged by her leaving him by agree- 
ment, or even, according to some cases, 
improperly—but this is a duty extinguish- 
ed by a dissolution of the marriage. 

I have found but one case in the books 
which is repugnant to this view, that of 
Blaher v. Cooper, (7 Serg. & Rawle, 500.) 
There a husband gave his bond to a trustee 
on articles of separation, conditioned to 
pay the wife an annuity for life. A divorce 
a vinculo matrimonit was subsequently 
obtained, but this was held not to be a 
sufficient defence to an action on the bond. 
I may notice that it did not appear on the 
record for whose crime the divorce had 
been obtained, and the court say that her 
guilt shall not be presumed. 

Carefully regarding priuciples and deci- 
sions, I have come to the conclusion that a 
decree for a divorce a vinculo matrimonii 
for the crime of the wife, annuls every pro- 
vision made for a wife in marriage articles 
or a marriage settlement, in the nature of 
jointure or otherwise, as well as any pro- 
vision in articles executed upon a separa- 
tion. In my opinion, this doctrine is sus- 
tained by the principles of the common 

18 





law, and is the rule called for by the dic- 
tates of sound morality. 

Butin the present case, the husband, when 
he entered into the articles, knew of the 
adultery ; knew the very facts, upon which 
the decree was afterwards obtained ; and, 
especially after that decree, he continued 
for nearly three years to pay the annuity 
to her, and then in May, 1831, enters into a 
new agreement directly with her, extin- 
guishing orredeeming the annuity provided 
by the articles, and stipulating to pay a 
certain sum by instalments. To secure 
this payment he executes the bond and 
mortgage in question. 

The case becomes widely different when 
it is looked upon as a question of her right 
to enforce the articles had he refused pay- 
ment after the divorce, and where there is 
a newly executed obligation and security 
given by him upon the cancelment of a 
previous security. He deliberately gives 
a bond and mortgage to a stranger. Had 
it been a contract to execute a bond and 
mortgage, I think this court would not 
have interfered. It would then have been 
a naked voluntary agreement, without the 
consideration of blood even to support it. 
I have lately (Curtis v. Van Wyck) had 
occasion to show that a voluntary covenant 
given in favor of a child will not be en- 
forced in England; that Ellis v. Nimmo, 
(Lloyd & Goold, 333,) before Lord Sug- 
den, has been frequently and authoritative- 
ly overruled. All the authorities, how- 
ever, agree, that if a voluntary contract is 
executed, and the court is merely applied 
to for its ordinary process of relief upon it, 
it is bound to give it. Ellison v. Ellison, 
6 Vesey, 662. Dunn v. Winthrop, 7 John 
Coke, 337. Read v. Long, 4 Yerger, 68.) 

But it is said that the new agreement 
recites the articles, and that the sup- 
position of their being obligatory formed 
the consideration of the new agreement, 
and of the mortgage. I cannot in the 
first place say, that the payment for 
the three years after the divorce did 
not debar the husband from insisting 
on the effect of the decree. But, again, [ 
cannot accede to the argument, that a con- 
veyance, executed under a mistaken no- 
tion of legal liability, is to be avoided by 
the party himself; especially after subse- 
quent repeated ratification. 

II. Lt has also been urged that the defend- 
ant by her answer, has set up that she con- 
nived atthe decree for a divorce, being whol- 
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ly innocent of the crime charged against her, 
as well as entitled to recriminate. Had 
the matter rested still in contract, this cir- 
cumstance would have deserved much con- 
sideration, probably been decisive. But 
for the reasons before noticed, and others 
stated under the next point of the cause, 
it is not sufficient to destroy a security, per- 
fect in itself, and made subsequently. 

III. Next, the consequence of Mrs. 
Charruaud’s remarriage is to be considered. 
The decree for a divorce was obtained on 
the 4th of June, 1833—the new agreement 
and the bond and mortgage are dated the 
Sth and 9th of May, 1831—the interest 
was paid up to the 9thof November, 1836. 
In the month of April, 1837, she married 
in Connecticut with Marsiglia, and upon 
this the further payment of interest was re- 
fused. 

Under the Revised Statutes, Mrs. Char- 
ruaud would, probably, be subject to an in- 
dictment for bigamy had she married in 
this state, and no statute of limitations in- 
terposed. (2 R. S. 6387, § 8, 9, Sub. 3. 
Ibid. 144, § 49.) 

By the statute of 1813, the guilty party 
was prohibited from another marriage, but 
the innocent person was permitted to re- 
marry. At the common law, upon a di- 
vorce a mensa et thoro, this was not allowed; 
(Moore, 683;) and in the code of canon 
law, projected by Edward the 6th, termed 
Reformatio Legum, this liberty was given 
to the injured party. (Poynter’s Law of 
Marriage, 171, N. E. 1 Brown Civil Law, 
89, N.) In some acts of Parliament, upon 
pronouncing a divorce a vinculo, a provi- 
sion to the same effect has been insisted. 
(1did.) 

If the Revised Statutes concerning biga- 
my do not apply, it would be very doubtful 
whether she would be indictable under the 
former act, even if limitations would bar 
it. (1 R. L. 113, with the provision 2 R. L. 
198,§ 4.) This was taken from the statute 
1 Jac. 1, c. 11, under which it has been held 
that adivorce a mensa et thoro was suflicient. 
(1 Hawkins’, ch. 43, § 5, Tovey v. Lindsay, 
1 Dow,117. Middleton’s case, Kelynge 27. 

But where the divorce was from the 
bond of matrimony, it is probable that a 
re-marriage, even of the guilty party, did 
not subject her to an indictment for biga- 
my. 
1s there any thing then in the stipula- 
tions of the contract between the parties 


which makes the payment of the bond de- 


pendent upon her not violating the decree 
and the law? I think not. The observa. 
tion of Lord Ch. Justice Abbot, in Jee y, 
Thurlow, cited ante, here applies. If the 
husband wished to make non-commission 
of adultery a condition of paying the an- 
nuity, he should have covenanted to pay it 
quamdin casta vixerit. The case also of 
Blaher v. Cooper, (7 Serg & Rawle, 500,) 
before noticed, is strong upon this subject, 
Is there any thing by reason of her having 
subjected herself to an indictment, (sup- 
posing for the present that such was the 
case,) which will prevent her having the 
usual remedies in a court of justice? Here 
again 1 am compelled to answer in the 
negative. The various grounds of disa- 
bility to sue from offences against law, such 
as attainder, excommunication, and Popish 
Recusancy are all upon and after convic- 
tion for the offence. The plea in such a 
case must be sub pede sigilli, and is to be 
tried by the record. (Milford, 226—229.) 
But it may be urged, that this is an applica- 
tion to a Court of Equity, and it ought not 
to give its aid under circumstances of such 
guilt. Iwas at first much inclined to this 
view; but the difficulty is this. The appli- 
cation here is not to exercise a purely equit- 
able authority in refusing to aid an instru- 
ment which cannot be enforced without its 
aid. It is to give that remedy merely 
which, upon a demand of a legal character, 
and good at law, the party is entitled to. 
If the bond and mortgage are not invalid 
in the law, they may be recovered upon by 
action at law, or bill in this court- It isa 
right in her to come here upon the securi- 
ties, and they must be shown to be illegal. 
I think Mr. Roper has well stated the 
tule on this subject. (Vol. 2, p. 134.) “It 
is presumed that this proposition may be 
deduced from the majority of cases, that 
| when the wife unnecessarily elopes, and 
| does or does not live in adultery, if she ap- 
_ ply to a court of equity for a favor (and 
not for a right,) as for a maintenance out 
of her equitable property, the interest of 
which her husband is entitled to receive, 
the court will not interfere on her behalf. 
But if she apply to its jurisdiction for the 
recovery or enforcement of her rights, as 

| for the performance of articles before mar- 
| Triage for her separate use, there the court 
must interfere, since the law has not made 
| elopement or adultery a forfeiture of any 
_ Such interests. The cases cited by Mr. Roper, 
| (vol, 1, p. 275,) are Carr v. Eastabrooke, 











- - 2. luge le 4 &* E> = O@ 





such 
pish 
Vic: 
ch a 
0 be 
29.) 

‘ica- 


not 
uch 
this 
pli- 
ult- 
‘Tu: 
its 
ely 
fer, 
to. 
lid 
by 
38 
Ti- 
il. 
he 
It 
be 
at 
id 
p- 
Tl 
Mt 
of 













THE NEW-YORK LEGAL OBSERVER 





John J. Hart v. James C. Baldwin. 





4 Vesey, 146; Ball v. Montgomery, 2 have dwelt upon it with care, and the best 
Vesey, 191. Watkyns v. Watkyns, 2 result of my opinion is, that the securities 
Atk. 97. Bullock v. Menzier, 4 Vesey, 798. | given to the wife cannot be overthrown; 
There is an expression,of Chief Justice | and that it is the duty of this court to apply 
Marshall, in Stegall v. Stegall, (2 Brock, | the appropriate remedy sought by her in 
260,) however, deserving attention. “ The | the foreclosure of the mortgage. 
principle that a court of equity will not The decree will be for the dismissal of 
interfere in aid of a person whose conduct | the bill of John Charruaud, and for an order 
has been reprehensible in the particular of reference to the master to compute the 
case in which its aid is asked, applies, I amount due in the usual form in the suit 
think, to cases in which the party has a | of ElizaCharruaud against John Charruaud. 
remedy at law; and if ever applied to one 
in which no remedy at law exists, it must 
be a right which originates merely in equi- 
ty, and may therefore be withheld or grant- | Bofore Chief Justice Jones, and Judges 
ed according to circumstances ; but a right | Checiani wed Waimanaaiie. 
given by astatute cannot, | think, be denied | 
by a court of chancery if it cannot be as-|  youny J. Harr v. James C. Batpwin. 
serted in no other court. In such a case a | 
court of chancery can exercise no more | 
discretion than a court of common law. 
It seems to me, with deepest respect to | 
this high authority, that the criterion is not, | 
whether there is a remedy at law—concur- 
rent by the terms of the proposition—but 
it is whether it isa purely equitable right; 
one therefore in which there can be no 
remedy at law. In the cases in which the Case for an alleged injury done to the 
participator in the violation of a statute or of | foundation and building of the plaintiff by 
common morality, is precluded from suing, | an excavation of the adjoining house. Plea 
his exclusion is as absolute in a court of law | the general issue. 
as in equity. But if the party has a secu- On the trial of the cause before Mr. Jus- 
rity on its face perfectly legal, which this | tice Oakley, in February term, it appeared 
court may be resorted to for the purpose of | by the evid -nce of the plaintiff’s witnesses, 
enforcing as well as acourt of law, which | that the plaintiff was the owner of the 
it is bound to enforce unless there is a suf- | house and lot, No. 51 Pike-street, and the 
ficient legal defence to it, I cannot see | defendant was the owner of the house and 
how the fact of there being a remedy at law | lot, No. 49 Pike-street; that the houses ad- 
can vary the question. Let the distinction | joined each other, and had been erected 
be kept in view between an application to | together about fifteen years, and that the 
chancery for a process to enforce a legal | plaintiff and defendant had each purchased 
right, and an application to supply a de- | his house and lot at auction three or four 
fect or consummate an instrument, without | years ago, anterior to the alleged injury. 
which no legal right exists, and the whole It was insisted on the part of the defend- 
difficulty is solved. In truth it is only | ant, that due and* ordinary skill and care 
when the court is asked to change the ap- | were used in making the excavations in 
plication of the rules of the common law | question, and evidence was adduced to 
in the particular. instance, that it has a right | show that, if the party-wall had had a pro- 
to say to the party who applies, that he | per foundation, no injury would have oc- 
must come with a case perfectly stainless | curred. 
and irreproachable. Any other rule would The learned Judge charged the jury, 
be a dangerous seduction to the moral sense | that if they should be of opinion that the 
of an equity judge ; and the more danger- | injury to the plaintiff's building was caused 
ous as his standard of morals was exalted. | by an error of judgment, or want of proper 
I must admit that my opinion in this in- | care or skill on the part of those employed 
teresting case has greatly fluctuated. I | by the defendant to do the work, the latter 
have come in the progress of its examina- | would be liable for the damages occasioned 
tion to decidedly opposite conclusions. I thereby to the plaintiff; but if the jury 





SUPERIOR COURT. 





| Where an action was brought for damages for in- 

| juries done toa building of the plainuff by the ex- 
cavation of the adjoining lot for a cellar—Held, that 

| it wasa question for the jury, whether ordinary skill 

| and precaution were used by the defe idant in per- 

| foruing the work, and that in determining that 

| question the jury ought to assume that the defend- 

| ant had aright to consider that the party- wall was 

| sufficient, and erected in the usual manner. 

| 

| 
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should find that the plaintiff had used all 
proper and usual precaution, and that the 
injury to the plaintiff’s house was incurred 
by reason of the insufficiency of the party- 
wall, that the defendant was not liable for 
the injury thus sustained; that the agents 
of the defendant had a right to assume 
that the foundation wall of the plaintiff’s 
house was sufficient, and to govern them- 
selves accordingly in determining the mode 
proper to be adapted in guarding against 
any injury to the plaintiff’s house. 

Exceptions were taken by the plaintiff’s 
counsel to his honor’s charge, and the jury 
found for the defendant. 

Application was accordingly made for a 
new trial. 

Anthon, for the plaintiff, relied on the 
following points : . 

I. That the person excavating or making 
erections upon an adjoining lot, is bound 
to use ordinary care and skill to prevent 
injury to the adjoining premises, and that 
ordinary care and skill had not been used 
in the present case. 

II. That the party-wall, injured by de- 
fendant’s carelessness and unskilfulness, 
rested alike upon the plaintiff’s and de- 
fendant’s premises; and neither plaintiff 
nor defendant, as against the other, was 
authorized to do any act to the injury of 
such wall. Ordinary care and skill in 
making the excavations furnishes no legal 
justification for the injury in such a case. 

III. That his Honor the Judge erred 
in charging the jury, that if ordinary skill 
and precaution were used, the defendant 
was not liable ; and that the defendant was 
authorized to assume the party-wall in 
question to be different from what it real- 
ly was, and to govern himself according- 
ly. 
Cutting, F. B., contra. I. The charge 
of the Judge was more favorable to the 
plaintiff than strictly he had a right to re- 
quire. His Honor charged, That the de- 
fendant was liable even for an error of 
judgment on the part of the workmen, 
or want of proper care or skill in doing 
the work. Panton v. Holland, 17 Johns. 
R. 92. And it may well be doubted if the 
workman employed was a man of compe- 
tent skill and he exercise proper caution, 
whether the owner is responsible for the 
consequences of a mere error of judg- 
ment. 

II. The questions of want of proper care 
or skill were submitted to the jury, and 





their verdict is sanctioned by the eyi. 
derce. 

III. The defendant had the right to dig 
a cellar lower than the foundation of his 
neighbor’s house ; he used due care and 
diligence to prevent injury to his neighbor, 
and he is not, therefore, liable for any con. 
sequential damages that arose. Pantony, 
Holland, 17 Johns. R. 92. 

I¥. The agents of the defendant had a 
right to assume that the foundation wall of 
the plaintiff’s house was sufficient, and 
to govern themselves accordingly in deter- 
mining on the mode proper to be adopted 
in guarding against any injury to the plain- 
tiffs house. 

V. Again, if the law, by a fiction, were 
to suppose the defendant to have had 
knowledge that the party-wall was weak 
and badly constructed, he would still have 
had the right to have dug a lower cellar 
under his house, and if in so doing he used 
proper care and caution, he is not liable for 
any consequential damage to the plaintiff’s 
house. Walter v. Pfeil, 1 Moo. and Mal. 
362. S.C. 22 C. Law R. 334. In Dodd 
v. Holme, 1 Adol. and Ell. 493, cited by 
Mr. Anthon, the court held, that the case 
turned upon the question of negligence. 
In Peyton and another v. Mayor of London, 
9 B.& C. 725. 17 C. Law R. 483; the 
case was put to the jury upon the point of 


_misconduct or not on the part of the de- 


fendant; and,in Brown v. Mirdson, 1 Cromp. 
and Jer. 20, the defendant was held liable 
for carelessness. 

VI. The injury complained of, was to 
the front and not to the party-wall, and the 
evidence shows that the front had been 
previously cracked and injured. 

Cur. ad. vult. 

Per Curiam. This was an action to re- 
cover damages for injuries done to a build- 
ing of the plaintiff’s by excavating the ad- 
joining lot for a cellar. The two houses 
of plaintiff and defendant joined each 
other, and were built with:a party-wall 
fifteen years before this trial took place. 
The plaintiff bought No. 51, and the de- 
fendant No. 49 Pike-street, and both pur- 
chased by auction three or four years be- 
fore the alleged injury. The plaintiff 
proved that the cellar was dug by defend- 
ant in the fall of 1841, in consequence of 
which operation the front wall of plaintiff's 
house inclined to the street, and was obliged 
to be patched up at an expense of two or 
three hundred dollars. 
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For the defence, it was said that the 
party-wall was not broken, and that, usual- 
ly, the foundations of such walls are built 
with stone; and one witness said that, if 
this partition wall had been so constructed, 
the injury complained of would not have 
happened. It was shownthat the defendant, 
in excavating for the cellar, began by dig- 
ging three feet from the plaintiff’s wall, 
and did it in the usual manner, by excava- 
ting and building in sections of three feet, 
which were finished before any more was 
taken down in order not to cause any in- 
jury. And on going towards the front, the 
ground being hard, and other reasons ex- 
isting, the builder made an approach nearer 
to the wall, and it was found that the ground 
was more sandy, and the injury happened 
there. This was the defence, and the 
judge, who tried the cause, said, that if it 
appeared that the defendant had used all 
the caution in his power, and that the in- 
jury had not arisen from misjudgment on 
the part of the builder, or want of skill, or 
carelessness, the plaintiff was not entitled 
to recover. But, if it arose from want of 
skill, or error of the defendant’s workmen 
in the mode of excavating the cellar, he 
would be liable for it. Or, if the injury 
arose from insufficiency of the party-wall, 
the defendant was not liable. 

In regard to the party wall, the plaintiff 
was not correct in supposing that the law 
charged the defendant with a knowledge of 
the insufficiency of the wall. For, al- 
though the two original owners of the 
houses may have put up that party-wall, 
and there might be an implied agreement 
between them that the wall should be 
deemed sufficient, yet no such implied 
agreement could be considered as existing 
between the men who afterwards became 
separate purchasers of those two houses, 
and who are not shown to have had any 





knowledge of the actual state of the wall. 
We think that the Judge was right in his 
view of the case. 

Motion for new trial refused. 


notice in equity, (a) and notice of a deed 
is notice of the contents of that deed, so 
far as those contents affect the transaction 
in which notice of the deed is required. 
(2) In avery recent case in England, it 
was held by Sir J. Wigram, V.C., that the 
doctrine of constructive notice applies in 
two cases ; first, when the party charged 
has notice that the property in dispute is 
incumbered, or in some way affected ; in 
which case he is deemed to have notice of 
the facts and instruments, to a knowledge 
whereof he would have been led by due 
inquiry after the fact which he actually 
knew ; and secondly, when the conduct of 
the party charged, evinces that he had a 
suspicion of the truth, and wilfully or frau- 
dulenty determined to avoid receiving ac- 
tual notice of it. (c) In the same case; a 
party before advancing money on a mort- 
gage inquired of the mortgagor and his 
wife, whether any settlement had been 
made upon their marriage, and was inform- 
ed that a settlement had been made of the 
wife’s fortune only, and that it did not in- 
clude the husband’s estate, which was pro- 
posed as the security, and he afterwards 
advanced the mortgage money without 
having seen the settlement, or known its 
conteuts; and it was held that the mort- 
gagee was not, under the circumstances, 
affected with constructive notice of the 
contents of the settlement, or of the fact 
that the settlement comprised the husband’s 
estate. 

It is not necessary to give notice of an 
equitable incumbrance to more than one 
of several trustees of the property, so long 
as the circumstances of the case remain 
unaltered by the death of that trustee, his 
ceasing to continue such trustee, or other- 
wise. (2) The following observations of 
the same learned vice-chancellor, in the 
same case, deserve attention. 

“1 conceive it to be now clearly deci- 
ded, by the cases of Dearle v. Hall, 3 


| Russ. 1; Loveridge v. Cooper, id. 30; and 


Foster v. Blackstone, 1 Mys. & K. 297; 8. 


_C. reported as Foster v. Ceckerel!,9 Bligh. 











THE DOCTRINE OF NOTICE. 


Wuat is constructive notice, is a sub- 
ject of considerable difficulty. The ge- 
neral rule may be laid down to be, that 
whatever is sufficient to put the party 
charged with notice on inquiry, is good 


Se 


N. 8. 332, that if a Load’ fide incvntbranéer 
upon a fund, the legai interest*in which is 
ina trustee, gives notice of lis intumbrance 
to the trustee, and neither the incum- 





(a) Smith v. Law, 1 Atk. 489. 

(b) Hamilton v. Royse, 2 Sch. & Lef. 315; Parry v. 
Wright, 1 Sim. & S. 372. 

(c) Jones v. Smith, 1 Hare, 43. 

(d) Meuz v. Bell, 1 Hare, 73. 
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brancer giving the notice, nor the trustee 
at the time of such notice being given, has 
notice of any prior incumbrance affecting 
the fund, the incumbrancer giving such 
notice, so long as the circumstances of the 
case remain unaltered, will be entitled to 
priority over a prior incumbrancer upon 
the fund, who has omitted or neglected to 
give notice of his incumbrance, although 
the puisne incumbrancer may have ad- 
vanced his money without making any 
previous inquiries of the trustee. In the 
absence of notice, the party claiming the 
prior incumbrance has not perfected his 
title. In a case where there cannot be an 
actual transfer of the subject, he must do 
all that is in his power; and if he fails to 
do this,and another person takes an incum- 
brance and gives notice, the second person 
has acquired a perfect assignment, whilst 
the first equitable assignment is imperfect. 
The case of Foster v. Blackstone, for the 
first time, I believe, called for direct adju- 
dication on the question, whether the 
omission of the second incumbrancer to 
make the inquiry, wasto betreated as an ob- 
jection of substance or not. In Dearie v. 
Hall, there having been in fact an inquiry, 
the reasoning of Sir Thomas Plumer was 
rather an exposition of what he thought 
the doctrine of law to be, than a direct ad- 
judication on the point. In the case of 
Foster v. Blackstone, the Lord Chancellor, in 
moving the judgment of the House of 
Lords, adverts and assents to the princi- 
ple that a party, until he gives notice to 


the trustee, has not done every thing in his | 


power, and which is necessary to com- 
N.S. 376. 


omitting to give notice, has not acquired 
that which, in equity, is equivalent to pos- 
session at law, and therefore, his security 
is not perfected, is directly affirmed by the 
House of Lords, in a case where the very 
point was argued, and the distinction with 
regard -t9 inquiry, taken by counsel at the 
bar; «nd where nc inquiry was made, the 
se¢éond incunbrerée* was preferred to the 
first, ou the’ ground that the first incum- 
bratcer had ndt perfected his security. I 
think these decisions are founded on prin- 
ciple. The omission of the puisne incum- 
brancer to thake inquiry, cannot be mate- 
rial where inquiry into the circumstances 
of the case could not have led to a know- 
ledge of the prior incumbrance.” 


REVIEW. 





An Analytical Digest of the Law of Marine Insv- 
rance, containing a Digest of all the cases adjudged 
in this state, from the earliest reports down to the 
present time, with References to an Appendix of 
Cases decided in the Supreme, Circuit, and District 
Courts of the United States, from the earliest pe- 
riod down to the year 1830. By Henry Suerman, 
Counsellor at Law, 1 vol. 8vo. New-York: Col- 
lins, Keese & Co., 1841. 


The great fault to be found with most 
Digests is, that they merely contain the 
marginal notes of the reports, and when, as 
is not unfrequently the case, such notes are 
the converse of what they profess, viz: a 
succinct statement of the points in contro- 
versy, they embarrass instead of assist 
the practitioner. Mr. Sherman’s work is 
not one of this description, but appears to 
have been prepared with care, and to con- 
tain all that is important as a book of refe- 
rence; the points of the cases referred to 
are neatly abbreviated, and the whole mat- 
ter well arranged. It must be of great 
utility to the profession, as well as to mer- 
cantile men. 


Hunt’s Magazine for December. 


This is a very good number. 


SELECT ENGLISH CASES. 





VICE-CHANCELLOR OF ENGLAND’S COURT. 


Everet v. PryrHerccu.—Dec. 18, 1841, 


! 
Bill filed by a creditor against an executor, charging 


plete his title. Fosterv . Cockerell, 9 Bligh. | 
The reasoning of Sir Thomas | 
Plumer, that the first incumbrancer, by | 


him with being constantly drunk, of being guilty of 
violent and outrageous conduct, and in a state of 
great poverty, and praying that the estate might be 
duly administered, a receiver appointed, and an in- 
junction granted to prevent the executor from getting 
in the estate of the testator :—Held, upon exceptions 
to the Master’s report, that the charges in the bill, 
as to the immoral character of the executor, were not 
scandalous or impertinent—his Honor the Vice- 
Chancellor, being of opinion, that such charges were 
material to the decree asked. : 

The court will not prevent plaintiff from making his 
case as strong as he can, on the ground that com- 
paratively few charges, if proved, would be sufficien 
for his case. 


Tue bill in this case was filed by one of 

| the creditors of a testator, named Richard 
Medley, on behalf of himself and the other 
creditors, &c., &c., against Thomas Pry- 
| thergch and Mary his wife, which Mary 
was the sole executrix of the will of the 
said testator; and the object of the bill 
was to have the estate of the testator duly 
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administered ; and that a receiver might 
be appointed; and that the defendants, 
Thomas Prythergch and Mary his wife, 
might be restrained by injunction from 
taking possession of, collecting, receiving, 
and getting in the personal estate and ef- 
fects of the testator. The grounds upon 
which the plaintiff sought this relief were, 
that the defendants were of bad character, 
being of drunken, violent, and disorderly 
habits, and in a state of great poverty. 
The bill charged minutely the circum- 
stances making out the character of the de- 
fendants ; such as, that during the whole of 
the period in question, the defendant, T. 
Prythergch, never had more money than a 
few shillings at a time; and that he was 
very shabbily dressed, his clothes often torn, 
and his shoes worn out; and that, during 
the time in question, the defendants were 
very frequently drunk, and often as much 
as five nights a week; and that, on more 
than one occasion, the defendant, T. Pry- 
thergch, came home so drunk as to be un- 
able to get up stairs, and that he has slept 
on the stairs all night. Equally minute 
charges were made in the bill to show the 
poverty of the defendants; such as, that 
they paid but 2s. 3d. a week for their lodg- 
ings, &c. Similar charges were also made 
in reference to the violent and outragevus 
conduct of the defendants. It :vas also 
charged, that, upon one occasion, the de- 
fendant, T’. Prythergch, had said, that he 
would not mind taking a false oath if he 
could gain any thing by it. An injunction 
was obtained by the plaintiff upon the filing 
of the bill, supported by affidavits. The 
defendants took exceptions to the bill, in 
respect of all the charges touching the cha- 
racter of the defendants or their poverty, 
upon the ground that such statements were 
scandalous and impertinent. The Master, 
by his report, found that the following in- 
terrogatories were not scandalous or im- 
pertinent—* And whether they (the de- 
fendants) are not of bad character ¢ and 
whether not of drunken habits ? and whe- 





ther not in a state of great poverty?’ But | 


found that all the mterrogatories, going 
into details as to poverty, drunken habits, 
violent conduct, &c., and the interrogatory 


as to IT. Prythergch having said that he 


would take a false oath, were scandalous 
and impertinent. To this report the plain- 
tiff excepted. ; 
Gridlestune and Barber, in support of 
the exceptions. —The question in this case 


is simply this, whether, in a bill filed by a 
creditor against the legal personal repre- 
sentative of the testator for the purpose of 
having a receiver appointed and an injunc- 
tion granted, the plaintiff has a right to 
bring before the court charges showing 
the character of the executor to be immo- 
ral. The case of a creditor is quite distinct 
from that of a legatee, and is much stronger, 
as the legatee is a mere volunteer. The 
Master has admitted that the general. 
charge, as to the bad character of the defend- 
ant, is not scandalous; how, therefore, can 
any charge, making out that general charge, 
be considered scandalous or impertinent ? 
We submit, that nothing can be considered 
scandalous or impertinent which bears 
upon the question of the suit. 

Richards and Romilly, in support of the 
Master’s finding— Would the ecclesiastical 
court be prevented from giving letters of 
administration upon the grounds here 
raised? Is this court to be a court of ap- 
peal from the ecclesiastical court? The 
question raised amounts to this, whether, 
in the administration of assets, you are to 
import an inquiry into the moral character 
of the executor, as in the appointment of 
a guardian to an infant; there is no au- 
thority to show that the court has ever 
gone into an inquiry as to the general cha- 
racter of an executor, in respect to the 
administration of the assets. When a 
testator chooses a particular person to ad- 
minister his estate, the court, except in 
cases of dishonesty, will not take away the 
assets from that person ; but a person may 
be very honest, though poor and shabbily 
dressed, and though drunken. 

Girdlestone stopped in reply. 

Vice-CuanceLtor.—I cannot but differ 
from the Master in bis finding. I think it 
is a’most delicate part of the jurisdiction 
of the court to determine how strong a 
plaintiff may be at liberty to make his case ; 
the plaintiff frames his case, and, in order 
to support it, he states a great number of 
charges. The court has not prevented him 
from doing so, on the ground, that some of 
the charges would have been sufficient. I 
refer to a case which occurred last term, 
where the only question was, whether a 
party was to be charged upon the ground 
of wilful default ; and the plaintiff entered 
into a great many instances of default, 
for the purpose only of enabling the 
plaintiff to have a decree in that form, 
where one or two instances would have 
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been sufficient. It is not for me to limit the 
number of instances which the plaintiff is 
to be allowed to adduce for the purpose of 
strengthening his case. Here, the plain- 
tiff filed his bill to have the estate of the 
deceased administered, so as to enable the 
creditors to be paid their debts; and he 
represents upon his bill, that the court 
should appoint a receiver. It states, first, 
in a general way, that the husband and wife 
.are persons of bad character, and in great 
poverty. Well, then, in order to support 
that charge, a great number of instances 
are given to show the drunken habits of 
the parties, their extreme poverty, and 
their bad character. A plaintiff, as I said 
before, has a right to make his case as 
strong as he can; and in a question con- 
cerning the administration of assets, it is 
not unimportant to make out that the per- 
son who has the power over them, and the 
sole management thereof, is a person of 
violent conduct. His duty is, to get in the 
assets, and to pay the debts, Xc.; and it 
appears to me, that, if it were generally 
proved that there was great violence and 
outrageous conduct on the part of an exe- 
cutor, in cases where there ought to be 
peaceable demeanor, it is material to the 
plaintiff to enter into instances: of that 
violent conduct. It is obvious, that the 
assets cannot be safe in the custody of a 
person generally drunk. The plaintiff 
stated facts in his bill, and upon his affidavit 
in support of bis motion for an injunction, 
which was granted ; and this is to be ob- 
served, that, if an injunction has been ob- 
tained in the course of the proceedings in 
a cause, the court must, in making the de- 
cree upon the hearing, say, whether it will 
continue the injunction or not; and, if the 
plaintiff has made out a case of vivlent and 
outrageous conduct, &c., that would be a 
ground to continue the injunction and grant 
a receiver; therefore, evidence of the 
conduct is material to the decree asked. 
And when it is said that a testator may 
trust whom he pleases with the execution 
of his will, still, it is to be observed, that 
the testator in this case has not appointed 
his own wife his executrix, but the wife 
of another man; and it is very doubtful, 
whether he made the appointment with a 
view to have his assets fairly dealt with. 
I am opinion, that the master was wrong 


in his finding, and that I must allow the | 


exceptions. It is singular that the master 





should find, that the general charge as to 
the character of the defendants was pro- 
per, and yet object to the detail, which, in 
general terms, he had before admitted to 
be right.— Exceptions allowed. 








MISCELLANEOUS. 





SIR JAMES MACKINTOSH. 


I recollect how we amused ourselves with a domes- 
tic incident that befell[Sir James] Mackintosh about 
the year 1802. He travelled the Norfolk circuit at 
that time, and had left his wife near her accouchment. 
But that accouchment produced a most portentous 
augmentation of his domestic bliss, or rather his do- 
mestic inquietudes. He was anxiously looking for 
letters at Bedford. At Huntington he received one, 
congratulating him upon the birth of a fine boy. The 
next circuit town is Cambridge; there he found 
another despatch at the post-office, announcing the 
birth of a second : it was with a grave smile that he 
received thecongratulations of the circuit-table, upon 
the coming of another Marcellus. But he had scarcely 
arrived at Bury, when a third boy was announced to 
him by letter. The letters had indeed been written 
after the birth of each of this exiraordinary progeny ; 
but the first only was in time for the post; the second 
and third were written after the respective births they 
related, but, by some fatality, were not forwarded by 
one post. This monstrous fit of parturiency was 
enough to sadden any man’s visage, but he bore it 


with great ee ae did George Wilson, the - 
e 


amiable and respectable leader of the Norfolk circuit, 
in the slightest manner discompose him, when, in sly 
allusion to his Lectures on the Laws of Nature and 
Nations, he proposed with great gravity, the health of 
Mrs. Mackintosh and her three sons Grotius, Puffen- 
dorf, and Vattel —The Clubs of London. 





A jury in one of the Cinque Ports, being charged 
with an old woman, accused of stealing a pair of boots, 
moved probably by the infirmities and miserable ap- 
pearance of the prisoner, returned the following ver- 
dict:—“ We find her not guilty, and hope she 2ill 
never do so any more.” 





The origin of confining Jurors from meat and 
drink.—The Gothic nations were famous of old, in 
Europe, for the quantities of food and drink which 
they consumed. The ancient Germans, and their 
Saxon descendants in England, were remarkable for 
their hearty meals. Gluttony and drunkenness were 
so very common, that those vices were not thought 
disgraceful; and Tacitus represents the former as ca- 
pable of being as easily overcome by strong drink as 
by arms. Intemperance was so general and habitual, 
that no one was thought to be fit for serious business 
after dinner; and under this persuasion it was enact- 
ed in the laws, that judges should hear and determine 
causes fasting, and not after dinner. An Italian au- 
thor, in his “ Antiquities,” plainly affirms that this 
regulation was framed for the purpose of avoiding the 
unsound decrees consequenf upon intoxication ; and 
Dr. Gilbert Stuart very patiently and ingeniously ob- 
serves, in his ‘ Historical Dissertation concerning the 


| Antiquity of the British Constitution,” that from this 


propensity of the older Britons to indulge excessively 


| m eating and drinking has proceeded the restriction 


upon jurors and jurymen, to refrain from meat and 
drink, and to be even held in custody, until they had 
agreed upon their verdict. 
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